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were not thus made warranties, but were only incorporated into the policy as 
representations. M outer v. American Life Ins. Co., in U. S. 335, substan- 
tially agrees with this case. And in general the cases hold that the appli- 
cation will not be considered a part of the policy so as to work a forfeiture 
if any other reasonable construction is open to the court. Minn. Mut. Life 
Ins. Co. v. Link, 230 111. 273; Northwestern Mut. Life Ins. Co. v. Woods, 
54 Kan. 663; Moulor v. Amer. Life Ins. Co., in U. S. 335. The principal 
case suggests that the rule ought to be that the application must expressly 
be made "a part of the contract." It is probable that insurers, as they have 
in the past, will in the future draw up their policies in rigorous enough 
terms to meet the adverse construction of the courts. It seems unfortunate 
that the courts have seized upon the sufficiency, or rather insufficiency, of 
reference as the weapon with which to combat the often pernicious doctrine 
of warranties in insurance. To make effective their decisions they have 
often been led into inconsistent if not unfair constructions of insurance 
contracts. And more unfortunate it is that the result has been that the 
public are offered a new policy express and implicit enough to hold against 
the latest adverse decision. In Fidelity Mut. Life Ins. Co. v. Miassa, — 
Miss. — , 46 South. 817, the court refused to apply the warranty doctrine. 
In a discussion of that case in 7 Mich. L,. Rev. 78 it was pointed out as 
being against the overwhelming weight of judicial authority. If it is unde- 
sirable to allow life and accident insurers to ask innumerable categorical 
questions, about which no man can have definite information, and make the 
answers warranties whether material in the least or not, it would seem from 
the present state of the law and the burden of precedent that the only effi- 
cient remedy lies with the legislature; Several states now have statutes on 
the subject making policies forfeitable only when representations or war- 
ranties are fraudulent or material. Mo. Ann. Statutes, Vol. 3, § 7890 ; Minn. 
Rev. Laws 1905, § 1623 ; Bates Ann. Ohio Statutes, Vol. 2, § 3625. 

Judgment by Default — Nonresident Defendant — Personal Service in 
Another State. — Plaintiff sued to recover damages for the death of her son, 
caused by the negligence of the several defendants. One of the defendants 
was a nonresident, but was personally served with summons in another state. 
He failed to appear, however, and the plaintiff asked for judgment against 
him by default. Held, that the personal judgment could not be rendered 
against the nonresident defendant. Boehrens v. Brice et al. (1908), — Tex. 
Civ. App. — , 113 S. W. 782. 

In rendering the above decision the court said "that no personal judgment 
can be rendered against a nonresident defendant who is served by process 
without the state, it not appearing that he owns property within the state, 
upon his failure to appear and answer." If by these words the court means 
that a personal judgment might be rendered by default against a nonresident 
defendant who had been served only with process in another state, then we 
think that the holding is not sustained by the authorities cited in the opinion, 
to-wit : Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565, and Donovan v. Hin- 
sie et al. (Tex. Civ. App.), 60 S. W. 994. Donovan v. Hinsie et al., supra, 
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lays down the rule that personal service without the state is not suf- 
ficient to support a judgment in personam, and Pennoyer v. Neff, supra, 
is to the same effect, and holds that property within the state cannot be 
taken on execution under a judgment in personam when such judgment was 
rendered by default and the nonresident defendant was served by publica- 
tion only and failed to appear. In the latter case, however, the court holds 
that the property within the state might be taken by a proceeding in rem 
directed against the property itself. These propositions are supported by the 
weight of authority in this country. Freeman, Judgments, Ed. 4, 120a, 546; 
Black, Judgments, Ed. 2, 83, 794, and cases cited. See also Southern Tim- 
ber & Investment Co. v. Creagh (Ala.), 45 South. 666; Lucas v. Patton (Tex. 
Civ. App.), 107 S. W. 1 143. 

Monopolies — Contracts in Restraint of Trade — Interstate Commerce. — 
A manufacturer of a proprietary medicine made by secret formula, but 
unpatented, put it upon the market under a system of contracts by which all 
jobbers authorized to handle such medicine were prohibited from selling to 
any but retailers licensed by the manufacturer, and neither jobber nor 
retailer was permitted to sell at prices other than those imposed by the 
manufacturer. The jobber's contract further provided that title to the goods 
was to remain in the manufacturer even after payment of the purchase price. 
Defendant by inducing someone to violate his contract, obtained some of 
the medicine and was selling it at cut prices. On a bill by the manufacturer 
to restrain such sale held that the agreement constituted a contract of sale 
and was illegal as being in restraint of trade both at common law and under 
the anti-trust act. Dr. Miles Medical Co. v. John D. Park & Sons Co. 
(1908), — C. C. A., 6th Cir. — , 164 Fed. 803. 

The plaintiff contends that the contract is one of agency and not of sale. 
The nature of the contract is not determined by what the parties may choose 
to call such an agreement but depends upon the meaning and intent of the 
instrument taken as a whole. The real question to be decided is, did he sell 
as agent or on his own account. Ex Parte White, 1870, L. R. 6 Ch. App. Cas. 
397; Peoria Mfg. Co. v. Lyons, 153 111. 427; Arbuckle Bros. v. Kirkpatrick, 
98 Tenn. 221; Dederick v. Wolfe, 68 Miss. 500; Coneta Fertiliser Co. v. 
Brown, 163 Fed. 162. From the agreement in this case it is clear that the 
jobber sells for himself and not as agent, even though bound to sell to cer- 
tain persons. Where articles are made under patents, they may be the sub- 
ject of contracts by which their use and price in subsale may be controlled 
by the patentee and such contracts are not considered contracts in restraint 
of trade or common law monopolies. Button Fastener Case, yy Fed. 288; 
Victor Talking Machine Co. v. Fair, 123 Fed. 424; Benent v. National Har- 
row Co., 186 U. S. 70; Edison Phonograph Co. v. Pike, 116 Fed. 863. 
The very object of the patent laws is monopoly and any conditions not 
in their nature illegal will be upheld. There is no statute creating a 
monopoly in a product made by secret process or private formula, and the 
manufacturer has no special property in either. Tarbor v. Hoffman, 118 
N. Y. 30; Chadivick v. Covell, 151 Mass. 190; Vulcan Defining Co. v. Am. 



